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“The virtually universal licensing of all active bjects in the market of communications
services is an out-of-date approach, that compéisatork both of communications
service operators and of state departments. IrRhgsian Statut®n Licensing of

Certain Types of Activityof 1998 it is fairly established, that licensirags(one of the

most rigid forms of state control) makes sensg ibradll other mechanisms of control are
inapplicable or extremely inefficient...Media Law and Policy Institute, Moscow,
2002)

In the summer of 2003, | had the pleasure of giérsgminar for 22 diplomats from Eastern
Europe, to help them prepare for the first Worlanit on the Information Society (WSIS).
Most of them were chosen to attend WSIS for reastimey than their knowledge of topics on the
agenda, so this was basically a UN-backed “crashsed on the issues dealt with in the draft
WSIS Declaration of Principles and Action Plan.

During our discussion, one participant happenedéation that he thought websites offering
streaming video should be licensed as TV statidtes justified this with the familiar recom-
mendation by international experts that regulasbieuld adopt a “technology neutral” approach —
it should not matter if the content is in analogijital format, or delivered by wire or wirelessly
My counterargument — that broadcast licensing waayato ration an inadequate number of
radiofrequency channels and since the Internehbahannel shortage, there is no need for
licensing — fell on deaf ears. In his country -ramany of the countries represented in this
seminar — broadcasters ndea licenses: one for a radiofrequency channel, aredto offer the
public a program service. The latter is a kindraflé license, similar to what restaurants and
transport companies need. It has nothing to db ghinnel scarcity and apparently that was the
kind of license he had in mind.

| had already seémow the need to obtain parallel licenses fromedéfit government offices can
lead to bribe-seeking delays and deadlocks whelm &gency makes its licensing decision
contingent on the other agency’s action. But emeeyin the WSIS seminar saw dual licensing as

! “Diplomacy and Cyberspace,” a 4-day seminar convéyetie United Nations Institute for Training and
Research (UNITAR) and the United Nations Departnfi@nEconomic and Social Affairs (UNDESA) at
the Italian Diplomatic Institute in Rome, 23-27 &.2003. | led the session on computer applications.

2 From 1992 to 1995 | was the Soros Foundations’ realisultant for Eastern Europe and Central Asia.
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appropriate since different elements of the agtiviere involved Indeed, they saw licensing as

a step forward, since broadcasting was a state pubpbefore 1989. In any case, they all agreed
that websites with streaming media are online brastrs which governments should license to
ensure a “level playing field” with over-the-airdadcasters.

It was troubling to think that these seminar pgptiats might be typical of the officials attending
WSIS. Decisions reached at WSIS are not legaftidibg, but our discussion brought into focus
the risks of media convergence in a time of glaadion, when countries with radically different
media traditions seek consensus on complex andrallit sensitive policy questions, and it led
directly to the creation of the Open Spectrum Fatiot? Broadcasting is especially constrained
in virtually all countries, both in terms of conteand the number of stations allowed to operate.
If it were to become the regulatory model for elesic communications in general, it would be
most unfortunate — and not at all inconceivable:

e Several Asian countries — Australia, China, Singaamd Vietnam, among others —
already license Internet sites as a new kind chdicasting. Asian influence on net
policy and governance is sure to grow in comingades.

¢ In 1996, the European Parliament adopted a newitefi of “television broadcast-
ing” in order to extend the “Television Without Rters” (TWF) Directive to
electronic publishing, the Internet and other magiavices. The new definition was
rejected in 1997, but the “Directive is currentlydergoing review and will eventu-
ally be amended...” (EuroActiv.com, 2005) Accordingntellect, the trade
association for the telecommunications, informatechnology and electronics
industries in the UK, recent proposals to updage™WF Directive “would have the
effect of bringing almost all audio-visual contevithin the scope of EU broadcast
regulation.” (Intellect 2005) The new draft TWF Directive ispposed to be
published by the end of this year.

% In some of the countries represented in this semimausérvice elements are actually provided by
separate entities. Antenna Hungaria, for exampleatggetransmission centers for all broadcasters in the
country (Tender for Antenna Hungaria 2005). Betdangers of dual licensing are well-described in “A
Law That Can Stamp Out the Last Vestiges of Indepdri®ladio and TV in Ukraine.” (Yavorsky 2003)

* Founded in May 2005, the Open Spectrum Foundaticeyistered in Amsterdam as a nonprofit
organization working to increase license exempt actethe radiofrequency spectrum, particularly in
developing countries. The core idea of “open spettia that “politeness” and “dynamic adaptivity”can
now be built in to low-cost radio equipment, makihgasy for large numbers of untrained users to share a
band without the need for governments to micro-rgartheir access.

® Australia’s “Broadcasting Services Amendment (Onfieevices) Act” (1999) put “online services” into
the framework of the country’s broadcasting lavegardless of whether streaming media are involved.
China requires websites with streaming media to havénternet Audio/Visual Program Transmission
License” (Government of the PRC 2004) while sitescihiffer news require authorization from the State
Council Information Office (Government of the PR@AN According to Reuters, “Registration was a
feature of rules imposed earlier this year aimed afargprofit Internet activities, such as personal Web
sites and blogs... [The] next few months should seat@ngon of regulations to mobile phone media,
such as text messages...” (Young and Beck 2005) ikt in Singapore is governed by rules in their
“Broadcasting (Class Licence) Notification” (200For Vietnam, see the “Regulation on the management
and licensing of information provision and websiteblshment on the Internet” (2002).

® The new definition of a “television programme” atipby the European Parliament was to be “an
animated or non-animated sequence of images which nragynot be accompanied by sound.”
(ICRT,1996) Thusanymedia object containing at least two images woulct lenstituted a “television
programme” for the purposes of the TWF Directiverténately, the final draft of the amendments omitted
that definition.

" From Intellect’s written response to the EC’s “Palonsultation on the Modernisation of Rules of
Audiovisual Services” (2005).
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¢ The criminal code of the United States says: “Wleoeptters any obscene, indecent,
or profane language by means of radio communicatatli be fined under this title
or imprisoned not more than two years, or bdth(18 U.S.C. 1464) Nonbroadcast
applications of radio have grown dramatically sitiis law was first enactedso the
catalog of communications subject to its penahi&s grown, too. Case law has
clarified that sanctions against “indecent” andofane” radio speech must focus on
transmissions that a young person could tune @vierdantly while using equipment
available for purchase by the general public. Thah over-simplification —
enforcement is actually more gerrymandétedbut the point is that many radio
signals fall into that category, not just broadsasamateur radio conversations, baby
monitors, walkie-talkies, perhaps even unencrypted/iFi. Content restrictions
originally applied to a small set of wireless seea might become the new norm as
wireless becomes ubiquitous and informal persoodnaunications succeed public
broadcasts as the most common use of spectrune, ot that many countries use
the same test — the possibility of accidental axbgsminors — to justify the
imposition of broadcast-like controls on Internig¢s even when radio
communication is not involved.

¢ Most people believe and seem to accept that bretidgas regulated for reasons
other than preventing interference or rationingse@hannels. Ninety-five percent
of the people surveyed recently in the UK, for eglemthink TV is regulated to
protect the public and especially children fromrthéul content” (Ofcom
Residential Tracker 2004, cited in Richards 2008xat rationale is not specific to
any technology.

Ed Richards, who gave the Ofcom Annual Lecture @aMiestminster Media Forum a few
months ago in London, framed the issue clearly:

“If we seek a consistent approach, in a world whtsénctions according to different
distribution mechanisms become less and less pactinen the question is do you
regulate up to the highest common factor or regudatvn to the lowest common
denominator? Do television standards apply tea@itent, or do the absence of standards
on the internet apply to all television and radio?a world where significant numbers
have video capable broadband access, the questiiym can be posed as starkly as that.”
(Richards 2005)

Content regulation is an issue of vital importarafe;ourse, but our primary concern here is with
licensing, as it embodies the notion that individugeed permission from the national
government to use a specific channel for commuioicatWithholding permission can be used to
censor, coerce or punish; the mere possibilitpsihg permission induces self-censorship.
(Weare, Levi and Raphael, 2001) Licensing is a pahsa is easily abused, creating opportun-
ities for corruption. (People’s Daily 2003; Infoa-tico.com 2005) As Morris Ernst said nearly
80 years ago (1926), “So long as the [Governmemt]determine which individuals shall be
endowed with larynxes it does not need additiooalgr to determine what shall be said.”

8 The laws of many countries do not distinguish betwebscene” and “indecent” but in the US the ban
on “indecent” radio speech is significant because ttet Amendment supposedly protects the right of
adults to access “indecent” content — without thdttrextending to “obscene” content. (Lackman 2004) .

® The wording of 18 U.S.C. 1464 derives from Pubkevi632 (the Radio Act of 1927).
19 For a current statement of US policy on indecedibrapeech, see US Federal Communications
Commission 2005. A more detailed but less curremid-strikingly different — description of the policy o

“Obscene, Profane and Indecent Broadcasts” is foub@ifFederal Communications Commission
Enforcement Bureau 2004.
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Authority to license: where does it come from?

It is not self-evident where the right to licensentnunications comes from. Details of the
earliest precedents are lost and more recent exarspbde into neighboring fields like trade
licenses, intellectual property licenses, profasai@ertification, etc. Constitutions often confer
such rights, but just as often they merely legitienpowers assumed during the pre-constitutional
stages of national development. There are, in altt,discrepancies in the way media are treated
in the laws and customs of different countries, #ede treatments have changed drastically over
time (Mclver and Birdsall 2002, Pool 1983). THere, no aspect of media regulation can be
considered inevitable or immutable. Licensing eradyjom specific historical processes, events
and decisions — and a close study of these migjgest counter-processes to encourage de-
licensing. Itis beyond the scope of this papesxplore licensing comprehensively but some
historical highlights provide surprising and potelty useful insights.

Religious leaders have — perhaps too often — tti@inpersonal revelations of God’s Will and
Plan as authority for “the suppression of dangelmaks and the prevention of corruptive
reading... Popes as well as councils, bishopsswthan synods, considered it then, as always,
their most sacred duty to safeguard the purityaithfand to protect the souls of the faithful by
condemning and forbidding any dangerous book."ti{@lec Encyclopedia, 1913) The invention
of the printing press around 1450 made this tasterddficult — and facilitated the spread of
Protestant ideas. It was largely to combat Pratdistm that the licensing of publishers became
common in Europé&' (Eisenstein, 1980) The first press licensing laamss to have been based
on existing measures for regulating guilds andasathough modified to enable the Crown to
block certain content at will:

“[T]he first copyright law of 1476, the year Willia Caxton introduced the printing press
in England, was a licensing law requiring printersniscribe their name, location and
titles of works they wanted to print on a registdrapproved for publication, the Crown
granted aopyeto the printer. The rights flowing from thi®pyeconstituted ‘copy-
right’... Henry VIII and his successors issued mame more proclamations against
heretical or seditious books. The most importarg isaued in 1538...which made it
necessary to secure a license from the Privy Cbantthe Star Chamber’ of the King
before printing or distributing any book...” (Chatd, 2000)

The use of licensing in England to grant rights egsdrict content was not limited to publishing:

“...licensing of commercial [theaters] and vettwfgscripts was in place by the time of
Elizabeth | [1558-1603]. Stage works were subjegire-production censorship by the
Lord Chamberlain (an officer of the Royal Househaldiler the Stage Licensing Act
1737, an enactment that with amendments remainfmtda until 1968.” (Caslon
Analytics 2005)

Cinematograph Acts 1909 and 1952 authorized laghlagities in England

“...to require a licence to be taken out before prgmises can be used for showing films
to the public. Intended originally to cover finachother safety regulations, these
provisions have long since been used to justifgllcensorship...

“[The] Video Recordings Act was passed in 1984is Act revived in full the principles
of the Licensing Act that expired in 1695 [after eHiithe doctrine of prior restraint was
to vanish from these islands for the next 289 yedtsen it reappeared... [The British

™ The licensing of presses and publications is nowIwicensidered a violation of human rights (Lahav
1985, Coliver 1993, Karlekar 2005) although it ramacommon in Arab countries. (Stanhope 2003)
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Board of Film Classification] now has the duty dhd power to examine every item
released on video, excepting a few of a scientifieducational nature, and to see
whether it is fit for ‘viewing in the home'... Ofitse not judged fit it is to insist on the
necessary alterations. Those judged altogethetr angfito be refused a licence... Anyone
involved in the distribution of an unlicensed tapéable to a fine not exceeding
£20,000...” (Gabb 1992)

The role of licensing in telegraphy is rarely dissed, so few people appreciate how little it had
to do with the technical characteristics of the meg and how much with notions of national
security. What each country learned from the Igeaivth of telegraphy — and from their neigh-
bors’ experience — influenced later stages of medaution. According to Wallsten (2001),

“The first telegraph systems were optical, not eieal, and came into widespread use in
Europe in the late 18th century. An optical telpgraystem is essentially a series of
stations, each equipped with a visual signalingesysplaced as far apart as one could
see with a telescope. At each station a lookouwtldvevatch the neighboring station
through a telescope, read the message being diljaale then relay it to the next station.
The French War Department began building an optidagraph network in 1794, and by
1842 operated a 300,000-kilometer network. The Ré&partment did not allow public
access to the network. In 1833 a private firm agean optical telegraph to the public,
but the French government shut it down and in 183Jared telegraphy to be a state
monopoly. This law was then applied to the statdestrical telegraph, which first
opened in 1845. The public did not have accesslégitaph lines until 1850. (Holcombe
1911)...

“Throughout Europe the relationship between the statethe telegraph system would
become one of the most important elements detenmitie state’s approach to
telephony. Webb (1910, p.14) succinctly summethepeneral story of Europe’s initial
experience with the telephone: “The telephone w&ksrt to the Government Telegraph
departments and offered for sale, but the Telegdgplartments declined to take the risk
of developing a totally new business. At the saime thowever, they assumed
[regulatory] control over the telephone and isslimghses to companies formed to
exploit the new invention, these licenses beingegally for restricted periods and
surrounded by the most onerous conditions.” Theoedt became clear that the public
did, in fact, value telephone service, the govemnelegraph agency took it over.”
(Wallsten 2001: 2-3)

In the United States, two organizational modelsenmmsidered for Samuel Morse’s electric
telegraph: a government monopoly like the posteff or a private business like the railroad.
Morse preferred the postal model. In a letter tm@ess in 1844 he wrote that the telegraph “is
an engine of power, for good or for evil, which@tinions seem to concur in desiring to have
subject to the control of the Government, rathanthave it in the hands of private individuals
and associations...” (Prime 1875: 507) Morsereffehe US Post Office the exclusive right to
operate a nationwide telegraph network, but therRaster General was not interested. He
reported to Congress that telegraphy could nev@rdfable “under any rate of postage...”
(Prime 1875: 510-511) As aresult, Congress,ippeded toward private enterprise anyway,
declined Morse’s offet?

2 How different the history of telecommunications ntigave been if the Postmaster General’'s assessment
of the telegraph’s economic potential had been atelurBelegraphy would have become a government
monopoly in the United States. Telephony and “wssltelegraphy” probably would have followed that
precedent. Without a commercial phone networkgethergence of commercial broadcasting networks
would have been delayed, perhaps indefinitely (AT&fated the first broadcasting station supported by
the sale of advertisements in 1922). (Banning 19@& public might never have been allowed to attach
their own equipment to a government-owned phonearitvas became possible after the Carterfone
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It seems not to have occurred to the US Governtoditense the commercial networks that
Morse and the entrepeneurs who bought his equipmenied to build. That helped the
technology to spread more rapidly in the US thaotirer countries. However, permissions were
still needed from property owners and differenelasyof government for right-of-ways to install
the wires. Problems getting right-of-ways increbas the number of telegraph companies
increased, leading to passage of the Post RoadsfA866 (US Rev. Stats. § 5263). This
granted any telegraph company the right to puslitierough and over any portion of the public
domain of the United States, over and along arth@mmilitary or post roads...and over, under, or
across the navigable streams or waters” so lorlgeakines did not interfere with traffic or
navigation. But to take advantage of these righestelegraph companies had to register with the
Postmaster General, agree to interconnect with ether, and treat all customers equally (except
for the federal government, which was to get pezfgal treatment). Requiring telegraph
companies to register if they wanted to take acagmbf this “federal franchis€"was a small

step toward licensing. Setting conditions thaytimerconnect and act as “common carriers”
was regulatiort?

Because telegraphy was to be used in business itsglsa business — and telegraph wires
crossed state boundaries, Congress'’s authorityactesuch a law was said to come from the
“commerce clause” of the US Constitutith. However, since most right-of-ways were
essentially local (intrastate) Congress may hanetcsted its authority somewhat. It is also odd
that they did not see an analogy between telegeamisiewspapers. Both were written forms of
communication involving “interstate commerce.” Tymergy — and rivalry — between these
media was obvious as telegraphy revolutionizedrantganized the newspaper business. So
why did the First Amendment shield newspapers ffederal regulation but not telegraphy?
(Pool 1983: 91-100) Was the Post Roads Act corleatvith the Constitution because telegraph
companies did not have to opt in?

Following the French rather than the American eXapgovernments across Europe built state-
owned telegraph networks during the 1850s. Mdsit-not all — were granted monopoly rights.
The Scandinavian countries were notable exceptitimsy encouraged private firms to compete
in the deployment of telegraph lines. (Wallste@203) However, a crucial aspect of the
European approach was that when a state did nobpotine telegraphy, the concessions they
awarded went only to domestic firms. As a foreigeeen Morse was excluded in the countries
where he had a patent. (Prime 1875: 673-684) ftinfately, this economic nationalism
provoked the US Government to start licensing usekecables terminating on American shores
— without any legislative mandate to do so:

“[In] 1879, there was a minor fracas about subneacables between the United States
and a French cable company which had a franchise the French government. The
French company owned land on Cape Cod and plamnezhinect France with its private
property in the United States. However, the Frezahpany ‘prohibited any American
company from a corresponding right to land cahbteSrance.’ (Clark 1931 cited in
Feldman 1975: 6) There had been no Congressiotiahan a foreign cable company

decision, so we might never have opened the cornutimgiancludes cordless phones, fax/answering
machines, data modems, etc. And without a private mdndpere would have been no antitrust
argument to cause the breakup of AT&T in the 198®sch induced other countries to demonopolize and
privatize their telephone systems.

3 The phrase “federal franchise” came from a righivay case in 1867: Western Union v. Lakin, (53
Wash. 326, 101 Pac. 1094)

14 Regrettably, we must skip over the issue of goventmregulating the content of telegrams and the use
of encryption in order to keep our focus on licensing

15 “The Congress shall have Power To regulate Comnvetheforeign nations and among the several
States, and with the Indian Tribes...” Article &cBon 8, Clause 3 (US Constitution).
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landing on United States territory. President Gexercised his ‘executive function’ in
regard to the proposed action of the French calsigpany, and the French were not
allowed to lay the cable on the cape. (Schrein@dX%ed in Feldman 1975: 6)

“After that it was assumed a license from the Riexsi was needed for the landing and
operation of submarine cables connecting the UrStates with foreign countries...”
(Feldman 1975: 6)

The different approaches to telegraphy in EuromkAmerica encouraged more initial diversity

in European telephony than might be expected flmrubiquitous state monopolies which came
later. Wherever there was no monopoly, franchisegs and licensing were used to create varied
market structures. According to Wallsten (2001)3-

“Private firms — usually subsidiaries of the Bedlldphone Company — were the first to
introduce telephony in Europe, as few governmenmtisipated the incredible demand for
the technology... Several governments, whosergbdgdepartments viewed the
telephone as just a ‘scientific toy,” at best (W@$.0), including Britain, Austria,
Belgium, and France gave private concessions iedhly 1880s (Bennett 1895).

“The high public demand for telephony soon becanmaagmt, and state telegraph
agencies saw a potential threat to their reveriisss that granted the state the right to
control the telegraph were quickly extended toudel the telephone in order to protect
the telegraph. Austria and Belgium nationalizediiivate providers soon after granting
concessions, and France took over all private exgdmby force in 1889 when the firms
refused to hand over their assets (Bennett 18@8h.eSountries that had not yet allowed
any substantial telephone investment, includinggBri&, Germany, Switzerland, and
Luxembourg established state-owned monopolies...

“Spain began with a remarkably open approach &pteiny. An 1884 law made
telephony the exclusive domain of the governmeutie state reversed itself in 1886,
declaring that “so long as the telephonic sengcadministered by the State it can never
develop and attain the proportions demanded bydlessities of modern life...”
(Bennett 1895, p. 323). In a move ahead of its ti&pain auctioned off concessions,
where companies bid on the royalty they would pegydtate... The state ultimately
granted 35 concessions... Unfortunately, the siatedecreed that at the end of the 20-
year concessions the entire system would revéhetstate without compensation
(Bennett 1895)...

“Sweden had no legal monopoly on telegraph, and#iecompany opened exchanges
in Stockholm, Gothenburg, and Malmo in 1881. Laxsdperatives began setting up
almost immediately thereafter (Casson 1910), antid®p Sweden had almost 200
private telephone networks (Andersson-Skog 200@arliament, apparently concerned
about the dangers of monopoly, until 1918 prohibitee state firm from buying private
firms (Andersson-Skog 2000)...

“The Danish government initially stayed out of tdlepy altogether, and Bell opened the
first exchange in Copenhagen in 1880... (Benné&b18While the state possessed a
legal right to a monopoly in telegraph and telemwprit allowed municipalities and other
local authorities to grant private concessionshay tvished... The Norwegian story is
similar...”

Unlike Morse, Alexander Graham Bell did not ward thS Government to build a monopoly on
his invention. But like the telegraph, the Ameri¢8ell Telephone System” was launched
without being subject to federal licensing. Unablattract enough capital to build a nationwide
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network himself, Bell offered local franchises aarthing others to use his patented equipment.
Those franchises became a commercial kind of leens

“In each part of the country, local agents andepreneurs established their own
operating companies, and then contracted withiBéloston for an exclusive right to
lease its telephones and offer telephone servitigein own respective areas. In 1880,
four years after the telephone’s invention, theeegenover one hundred such companies,
offering telephone service in 998 American citiad éowns. American Bell owned stock
in several of these undertakings... but many manevhe product of local capital and
local enterprise alone.” (MacDougall, 2005)

The mosaic of franchises broke down after Bell'eptexpired in 1894, and the rate at which
new telephone companies were formed accelerafEde thost important legal issue to come up
was that of intercompany licensing, specificallg tiefusal of licenses to competing telephone
companies... By 1902, 451 of the 1002 cities lttaat phone service had two or more companies
providing it.” (Pool 1983: 101-102) Companiesdigeéhatever tricks they could to stop new
competitors from invading their territory. Compesiserving the same locale generally did not
interconnect, lest they increase the value ofltle& tompetitor's network.. Some municipalities
forbade interconnection, fearing that the localmoompanies would form a cartel. But without
interconnection, each company’s subscribers coofatall the subscribers of other networks —
unless the subscribers had multiple phones fronpetimg networks® Was it better to have two
or more non-interconnecting telephone companiea,wice-fixing local monopoly and no
alternative for dissatisfied customers? Differenatopinion emerged since both options had
disadvantages. US cities and states turned todiag to control the number of phone companies
operating in specific locales, and to regulaterthehavior toward customers and each other.
(Pool 1983: 102) Telephone licensing in the US thas a bottom-up response to market
problems at the local level — problems that hadiptesly been suppressed by the franchising of
Bell's patent.

Radio

Radio began as “wireless telegraphy” so it inhdriteuch of telegraphy’s political and regulatory
baggage:

“The whole tendency of radio development has be¢hdrdirection of increasingly rigid
control by patriotic politicians, who have been astliterally sitting on the doorsteps of
the laboratories waiting for the technicians toempwith their inventions. It may have
been to radio’s advantage in a purely physicalesé#met it came into existence during the
period of intense national rivalry which precedee.twar of 1914-1918, but the
coincidence meant that radio became identified filoenstart with patriotic service to the
state. No other means of communication provok&hiention by the state as quickly as
did radio.” (Riegel 1934: 38-39)

It is significant that agreement at the internagidavel (establishing government responsibility
for licensing radio stations) was initiated nottmtrol interference but to reign in the Marconi
Wireless Telegraphy Company Ltd., which had beemded in England “to establish a
worldwide monopoly in radio telegraphy.” (Howeth6B 20) Abroad, Marconi was viewed
with suspicion as an agent of British imperialisBo as with wire telegraphy, national economic
rivalries triggered the regulation of wireless ¢gbphy:

16 A US Supreme Court decision in 1899 found thatRbst Roads Act of 1866 did not apply to telephone
companies (Richmond v. Southern Bell Telephone aegfaph Co., 174 US 761, 43 L.ed. 1162, 19 S.Ct.
778) (Pool 1983:100)
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“Prince Henry of Prussia, brother of the GermarsKgiwas returning to Germany, in the
S. S. Deutschlan@fter a visit to the United States [in 1902].08@fter sailing, he
desired to send President Roosevelt a radio mesisagking him for the numerous
honors and courtesies which had been accorded FimaDeutschlandransmitted this
message to the Marconi station at Nantucket, laitdtation refused to accept it because
the ship was fitted with Slaby-Arco radio equipmemte irate Prince brought the matter
to the attention of his brother. Kaiser Wilhelnetbupon instructed his government to
initiate action in an attempt to establish inteioradl control over radio communications.”
(Howeth 1963: 71)

This incident led to the “International Radiotelaginic Convention” drafted in Berlin in 1906
and modified at a followup conference in London®12. The Convention established the
principle of national sovereignty over frequencg s a country’s territory and on their ships at
sea:’ (International Radiotelegraphic Convention 1912)

The Radio Act of 1912 was the US’s legislative tagge to the Convention. It said all stations
under US jurisdiction at sea or engaged in “comménatercourse among the several states, or
with foreign nations...or where interference wolbddcaused thereby with the receipt of messages
or signals” must be licensed by the Departmentah@erce. The aim of licensing was to
“minimize interference,” but the Commerce Secretaoyld not refuse to issue a license unless
the applicant was already causing interferéficBtations not engaged in interstate or foreign
“commercial intercourse” did not need licenses, didrstations whose signals could not cross a
state border or interfere with out-of-state signasnateurs on land were relegated to the band
above 1500 kHz — considered practically worthlegheatime — while military users — and later,
commercial broadcasters — were assigned frequebelew 1500 kHz. (Pub.Law-264 1912).

This rather finicky set of conditions resulted fréime combination of the International Radiotele-
graphic Convention, the US Constitution’s First Ardment and the “commerce clause.” That
combination left gaps in federal authority, mostafady for noncommercial and intrastate radio
communication. These gaps were later widenedds/ ldecisions stripping the Commerce
Department of authority to enforce the Radio Actvadl as the right to assign channels to
specific licensee¥. That unleashed a flood.of new higher-poweredastatinto channels that
were already saturated, but the broadcast band catilbe expanded without encroaching on the
frequencies allocated to amateurs — and there marg more of them than broadcast@raVith
the Commerce Secretary unable to refuse a licgu@ecation, assign frequencies, punish
overpowered stations or expand the broadcast lchads ensued — though some say it was
deliberately orchestrated to justify limiting tresiiance of new licenses, thereby protecting

1 A modern and extreme example of this principle isitbin Honduras’ framework law for the telecom-
munications sector which says, in Article 9, “El especadioeléctrico es un recurso natural de propiedad
exclusiva del Estado..." (The radioelectric spectimmnatural resource which is the exclusive propafrty
the State...) (Government of Honduras 1995)

8 The must-license rule led to the imposition of poliveits and time-sharing arrangements for channels.
(Hazlett 2002: 353)

19 Circumstantial evidence strongly suggests that trarerce Secretary sabotaged his own authority in
order to create chaos in the airwaves and thus preSsagress into quickly passing a new and tougher
radio law: “The Secretary of Commerce openly iedibroadcasters to challenge his power to regulate
radio. He lost the resulting case. [U.S. v. ZenitdiB&Lorp., 12 F.2d 614 (N.D. Ill. 1926)]. The Sstary

of Commerce then refused to appeal the decision, wineadf a public opinion offered by the Acting
Attorney General...despite its conflict with a prexda@ase decided by a higher court.” (Hazlett 2002:
355).

20 «By 1919 about four thousand amateur stations ekigteir or five times the total of commercial and
military stations...” (Fagen 1976: 1,384 cited iroP$983: 112)
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existing licenseholders from further competitfdn(Hazlett 2001: 351-357) The decision to
toughen licensing requirements thus seems to hese based more on economic and political
considerations than technical ones.

Pool (1983: 114-115) points out that researchait@sady underway in the 1920s that would
soon vastly expand the spectrum of exploitableorfr@iquencies and overcome the shortage that
seemed to justify restrictive licensing. But Caewg and the courts were not impressed by the
policy implications of this new research, nor wayg ather government. The conclusion that
spectrum was inherently scarce — and always waoeild Wwas widely accepted from that time
onward:

“...in 1923 and 1924 [radio amateurs] achieveddmgissions at 3 MHz... In 1924 the
British Marconi Company ran experiments at frequesof 10 MHz, and by 1926 it
started a telegraphic service for Canada at 10-B@.Mn 1925 it was studying
frequencies of 150 MHz...

“Some news of the prospective availability of amdial frequencies did leak through to
the political authorities. As early as 1924, [&tary of Commerce] Hoover urged
passage of a temporary radio act until there was to study the implications of new
developments in the radio art... Yet even the ‘geagineer,” Hoover, saw no short-term
prospects of a technical fix....”

The descent into airwave anarchy in 1926 stokedadenfor a quick legislative fix. It foreclosed
the option of waiting until affordable equipmentsaavailable for widespread use of higher
frequencies, even though that would have endedphparent frequency shortage and kept radio
licensing a minor speed-bump. Instead, the RadtooA1927 and the Communications Act of
1934 were enacted successively, imposing tightensing rule$?

Thus, the policy of issuing radio licenses to \aityianyone in the US who wanted one was
replaced by an obligation to determine whetherop@sed station was necessary, convenient and
in the public interest. As Pool noted, “A prohibit on the establishment of instruments of
communication unless the government concludesdheyequired is all that the most
authoritarian regime could want as public policy1983: 106)

We have dwelled so long on US radio law becausspitiePool’s criticism, this was and still is
one of the most liberal radio regulatory traditiamshe world?® Other countries generally have
more restrictive licensing policié$so it is no accident that leadership in the libeasion of

21 Official contemporary accounts in the US indicizt from 1921 to 1926, the development of
broadcasting was “orderly,” but the situation deteied quickly after the events described in note 19
(supra).

22 The radio provisions of both laws are essentiallysdrae, and with minor modifications, the radio
provisions of the Communications Act of 1934 are siikifect.

2 There are a few other countries which can be @igsenhore liberal today because they are anarchic, wit
no regulatory policies or enforcement authority 1B& and Somaliland, for example. There are also
countries corrupt enough that anyone can do anythitigradio for the right price.

4 Receiver licensing is a particularly dubious prtstill widely employed in Europe and former Bifiti
colonies to collect fees to support public broadogsti(Schnepfleitner 2002) Note that this justtiima

was invented long after the licensing of receiveagdn (in England, receiver licensing predates the
creation of the BBC by nearly 20 years). Early reees with vacuum tubes did in fact emit radio energy
that could cause interference inadvertantly tolmeaets. However, receiver licensing in some European
countries predates even that. Once again, theaasdn for licensing was national security. As expldin

in an official report on radio in Europe for the BSstmaster General, abridged by Taussig (1922: 288),
“In most European countries the amateur and novice feaw rights. Radio is looked upon to a
considerable degree as a weapon of espionage, aetbtieesuspicious European countries take good care
to control every phase of it.” Licensing gave goweents a legal handle to make the reception of foreign
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spectrum access tends to come from the UnitedsSt&tewever, the European Union became
more active in promoting liberalization after adngtthe Authorisation Directiv (Directive
2002/20/EC) and even moreso after spectrum reforemmade a top priority by the Information
Society Directorate General. (Reding 2005)

Radio License Exemption

The International Radio Regulations are a bindiegty revised every few years at World Radio
Conferences (WRCs) convened by the Internationacbehmunication Union (ITU¥ ITU
Recommendations also strongly influence natiomgiletions and laws, although it is hardly a
mechanical process. The relationship betweenmealteind international spectrum policies is
interactive — “bottom up” as well as “top down” afpker-to-peer.”

However, ITU-R Regulation S18.1 states:

“No transmitting station may be established or afm by a private person or by any
enterprise without a license issued in an apprapf@m and in conformity with the
provisions of these Regulations by or on behathefgovernment of the country to
which the station in question is subject...” ¢hmational Radio Regulations 2004)

Many countries cite that as requiring the licensihgvery radio transmitter as an ITU “treaty
obligation.” Indeed, S18.1 may sound like it fatbunlicensed radio transmitters, but a closer
reading reveals significant subtleties. First,egrovnent stations do not need to be licensed — only
those operated by “a private person or by any pnger...” Restricting the obligation to license

to specific operator groups implies the possibitifyficense exemption for others. Second, the
text does not say that the license must be assignade specific station (an “individual”

license). That leaves open the possibility of mege license issued for any number of stations of
a certain type (a “class” licens€).Third, this is aninternationalregulation: stations whose
signals do not cross a national border need nbbhed by it if they are authorized by a
government procedure other than licensing (equiprttgpe acceptance,” for example).

Such interpretations might seem contrary to thenrttaust of the rule, but they are not
inappropriate. The wording of S18.1 has been o#yefontrived to offer just this sort of
elasticity to those wishing to exploit it. In fathe US Government has been using such
interpretations for the past 65 years to suppertirlicensing of certain types of radio
equipment:

broadcasts illegal, for example. This tradition hasnb@pdated in countries that license receive-only
satellite terminals (Tabar 2002), and it might everektended to personal computers someday, if the
online audience for programs streamed by public bredcs grows large.

% This Directive says that members of the European Contynsimbuld apply “the least onerous
authorisation system” to providers of electronic comivation services whenever possible. Individual
licensing is to be used only when technically neggssas a last resort.

% The ITU was created in 1932 by the merger of therirational Telegraph Union and the International
Radiotelegraph Union. (Codding 1952) A substamiidlection of excerpts from the current ITU-R Radi
Regulations is online dittp://life.itu.int/radioclub/rr/frr.ntm

2" Some countries use “class licenses” to approximatesicexemption. Usually these are countries that
interpret ITU-R Regulation S18.1 so strictly thaeguirement for all nongovernment stations to be
licensed has been incorporated into their natiorhbraw. However, while a “class licensednbe
minimally restrictive, it need not be so. In that vilaig fundamentally different from license exemptias
shown by the Australian Communications Authority’s “Eaqatory Statement: Radiocommunications
(Spread Spectrum Devices) Class Licence” (2002) Atiegrto that notice, ACA has the right to “include
in a class licence any condition that it sees fit"emoke the license at any time.
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“In 1938, the [US Federal Communications] Commissalowed devices employing
relatively low level RF signals to be operated withthe need for individual licensing as
long as their operation caused no harmful interfeegto licensed services... Typical
kinds of equipment operated under these regulati@ns wireless record players, carrier
current communication systems (such as, campus sgdiems) and remote control
devices... Inthe 1960s through the 1980s, additiprovisions were made under Part 15
[of the FCC's rules] to permit the operation of gument such as wireless microphones,
telemetry systems, garage door openers, TV intedaties (e.g., video cassette
recorders), field disturbance sensors (e.g., dlfitirage systems for retail stores),
auditory assistance devices, control and secuatyredevices, and cordless telephones.

“In 1985, Commission first authorized the operatidmon-licensed spread spectrum
systems in the 902-928 MHz, 2400-2483.5 MHz, areb55850 MHz bands under Part
15 of the rules at a power level of 1 W which wigmiicantly higher than previously
permitted unlicensed use in other bands...

“In its 1989 revision of the Part 15 rules, the Quission established new general
emission limits in order to create more flexiblgogunities for the development of hew
unlicensed transmitting devices. These more gengles allow the operation of
unlicensed devices for any application provided the device complies with specified
emission limits...” (Spectrum Policy Task Force 2(08)

Eliminating the time and effort needed to applyddicense, the cost of buying frequencies at
auction or the expertise needed to petition theeguwent for a new service allocation obviously
reduces the difficulty and risk of introducing npvoducts and shortens the time-to-market. But
the flood of innovations unleashed by the availgbdf license-exempt radio bands is still
startling. Over 6 billion dollars of license-frdevices were sold in the US in 2002 — before the
Wi-fi boom had even developed a full head of stéa(@arter, Lahjouji, McNeil 2002:iv)

However, the ITU has — until recently — treatedaerised devices as third-class citizens of the
spectrum — like vermin notable only for posingskmf interference to licenseholders. Yet now
that they are the fastest growing part of the covesielectronics market, and the public clearly
finds them interesting, convenient and necessasn ehe stodgy ITU has begun to appreciate
them. Adapted to survival in the “ISM jungf@they generally use spectrum much more
efficiently than licensed stations, they are lagsceptible to interference and cause less of it.
With demand for frequencies growing constantlyytheint the way toward better band-sharing
solutions for everyone.

The World Radio Conference of 2003 establishedragry global allocation for license exempt
radio local area networks (RLANS). (WRC-03 Redolu229 [COM5/16] 2003) That
breakthrough was followed by a project to revige lfilU’s recommendation for the regulatory
treatment of short-range radio devices. Partefdkest draft reads:

“...The ITU Radiocommunication Assembly... recommendisat these devices should
not be restricted more than necessary in their.UBeere is a general agreement that
when the efficient use of the frequency spectrunmisat risk and as long as harmful

2 The US Congress made a remarkable affirmationeo¥#tiue of license exempt devices back in 1997
when it ordered the FCC not to establish new licessedces “in bands allocated or authorized for
unlicensed use...” if the licensed services “wouldrfete with operation of [unlicensed] end-user
products...” (Balanced Budget Act of 1997, citedré@ld and Schwartzman 2004: 6)

29 Industrial, Scientific and Medical (ISM) appli@s are identified in ITU-R Regulation 5.138 asigei
“subject to special authorization” — that is, subjeca regime other than individual licensing, a splecase
which must be authorized by a responsible agengpeérnment. (International Radio Regulations 2004)
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interference is unlikely, the installation and v$eadio equipment may be exempt from
a general licence or an individual licence...” (TE®O05: 16)

In December 2004 the ITU’s annual Global SymposionRegulators convened in Geneva to
discuss “Licensing in an Era of Convergence.” Heddrof telecom regulators from around the
world attended and they unanimously endorsed afs&est Practice Guidelines for the
Promotion of Low Cost Broadband and Internet Conwigg!’ It included this passage:

“We further encourage innovative approaches to miagahe spectrum resource such as
the ability to share spectrum or allocating orcarse-exempt non-interference basis...”
(Global Symposium for Regulators 2004)

Which led the Washington-based newsle@emmunications Dailyo headline their coverage of
the GSR, “World Regulator Summit Endorses UnlicerSeectrum.” (Buskirk 2004) To ice the
cake, the ITU’s annual review @fends in Telecommunication Refowas published in time for

the global symposium. According to the ExecutivenBary,

“...more and more policy-makers are questioningutiily of licensing and demanding
that licences be adapted to achieve policy goatsout hindering market development
and technological advancement... The allocatiospettrum for licence-exempt use is
increasingly viewed as a catalyst for the develapmé more efficient and cost-effective
wireless technologies. By late 2004, 55 countnis allocated spectrum for unlicensed
use...” (International Telecommunication Union 2004a16)

The ITU’s favorable new attitude toward unlicensadio will inevitably influence governments
around the world, though it may be too soon toateclictory, put our feet on the table and

watch the chains fall off transmitters all by thetres. Many countries — perhaps a majority —
have domestic laws requiring individual and cléssrises, and decades of traditions, precedents,
contracts and business arrangements based onléwaseLicenseholders, too, are not mere
victims of an authoritarian system. They have bigeefgreatly from protection against
interference and competition — with the cost ofpihetection being borne by others — and as we
saw with the US Radio Act of 1927, they activelpported the imposition of restrictive

licensing. They, and their lawyers and lobbyistd, surely fight to preserve their privileges.

No, it will take years for change to occur. To éxtent that the ITU itself adopts a more flexible
approach to spectrum management, their guidanceiober states is likely to become less
specific and more voluntary — so that countrieswenting to de-license won't be forced to.
However, their recent statements confirm that réidensing is not technically necessary in all
cases. In some cases it is detrimental to techiwbprogress and to achieving universal access
to communication services.

If licensing is neither desirable nor technicalcassary in all cases, then other justifications fo
the practice need to be re-examined critically al.wrl'hat is what this text tries to begin. In
telegraphy we saw that licensing was introducedble out and deny advantages in the power
games of international rivalry. That game contthirgo the era of wireless telegraphy, leading
to the dogma of national sovereignty over radiaVith broadcasting, licensing returned to its
earlier role as a way for the state to control jpulatcess to content and to structure the market
economically. If further challenges to the lagiicy of radio licensing as a tool of public policy
are to make progress after the highest authoritgdhnical regulation has cast doubt on the most
widely accepted argument, a new strategy will beded. As we have tried to emphasize, the
narrow view of licensing as only technically justd is historically false. That view limits our
understanding of licensing’s continuing appeal k@eps us ignorant of other grounds on which it
can be challenged or supported. National secargyments still attract governments in Asia,

%0 Anti-globalization protestors take note: natigsralwas much more lamentable and cruel.
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while content controls are popular in the MiddlesEaCountering those will be difficult and
technical arguments alone are not likely to beatiffe.

One tool that might useful, at least in some castds the human rights argument. We used this
for the first time last February in an Ofcom comstibn (Open Spectrum UK 2005), and it was
quickly copied by an Irish group during a ComReggdtation (Scagaire 2005). We then asked
the London-based organization Article 19 to rese#ne legal aspects and they produced a very
helpful analysis entitled “The legitimacy of licencequirements for the use of wireless
communications devices” (Simons 2005) The authaniel Simons, points out that the
“International Covenant on Civil and Political Righ(ICCPR) is a binding treaty ratified by

over 150 States. Article 19 of the ICCPR saygart:

“2. Everyone shall have the right to freedom of esgion; this right shall include
freedom to seek, receive and impart informationideds of all kinds, regardless of
frontiers, either orally, in writing or in printpithe form of art, or through any other
media of his choice.

“3. The exercise of the rights provided for in paegun 2 of this article carries with it
special duties and responsibilities. It may themetbe subject to certain restrictions, but
these shall only be such as are provided by laweamahecessary:

(a) For respect of the rights or reputations oeath

(b) For the protection of national security or abpc order (ordre public), or of
public health or morals.”

This establishes a 3-part test of whether a réistnion freedom of expression is legitimate, or
whether it violates human rights: (1) the resivit must be based on an enacted law or
regulation; (2) it must have a legitimate purpfsional security, protecting the rights of
others, maintaining public health or morals, etahd finally, (3) the restrictions must be
necessaryo achieve the intended purpose.

The question of necessity links back to the IT@sammendation on license exemption for
short-range devices, quoted above, and it is likelye the key question to which both advocates
and opponents of change must respond: when is radio licensingecessaryo protect the

rights of others? Very likely, there will be no “bright line” sepating necessary from
unnecessary licensing in many cases. Thereforeftbetiveness of the arguments framed by the
advocates of each side will determine where theBary is placed. According to Simons,

“Licence requirements applicable to all owners phaicular type of [wireless] device
generally contravene international law, becausg tleenot serve a legitimate purpose;
mere ownership of a particular instrument doesnootnally present any risk of societal
harm. On the other hand, no sweeping assessmebeaaade of the legitimacy of
licencing regimes for theseof wireless communications devices, and a casealsg-
analysis is necessary...

“Because higher power levels generally corresporgteater risks of interference,
licencing of traditional high-power uses of theitaspectrum is often ‘necessary’ under
the balancing test set out above. On the other,lthadheed for regulation of modern
consumer devices is on the whole far smaller. Mdt do they operate at lower power
levels, they are also frequently equipped with héeghnologies which enable them to
partly compensate the effects of interference...

“There is a risk that force of habit might lead salecommunications regulators to
over-regulate modern, low-interference devices,asmpg licencing regimes or other
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restrictions which do not meet the necessity tdsist States are exploring alternative
ways of accomplishing the goal of preventing irdeghce with regulatory tools that are
less restrictive of freedom of expression. Onéhebe tools is the opening up of ranges of
the spectrum for shared use, and the adoptiorceftdication system for devices which
transmit data within these ranges... The availghili regulatory tools like this to
guarantee ‘public order in the airwaves’ means ti@imposition of a licence
requirement for modern types of devices will oftenlonger prove justifiable when
evaluated under the 'necessity’ test...”

Obviously, a human rights argument will not be etfifee everywhere — certainly not in countries
that routinely violate or ignore human rights, mosituations where national security or public
safety arguments are more compelling. But it isdditional tool that recognizes licensing as
more than a technical issue, and which builds enTh's acknowledgement that despite
Regulation S18.1, radio licensing is not alwaysessary or desirable.

For nearly a century, governments have imposedlegtamits on the use of radio - who can use
what frequencies and waveforms, at what power sewelwhich locations, for what purposes.
Licenses summarize these controls for specificsusestations. State control of radio use goes
far beyond what is accepted for other media, (shilig, photography, Internet, speech, etc.).
Most people considered this necessary to conttefference, while others felt that broadcasting
was too powerful a social influence to be left gulated.

Recently, there has been explosive growth in stzoriie, personal uses of radio - Bluetooth, Wi-
Fi, cordless phones, etc. The arguments traditionaed to justify radio licensing seem
inappropriate for such low-power devices. In facyernment regulation of purely personal, in-
home communications is unnecessarily intrusiveoiiically risky. Many countries now allow
some short-range wireless devices to be used withbcense in specific bands. In general,
smarter radios go a long way toward solving prolsiéinat once seemed to require rigid
government controls, giving rise to the “open speat movement.

At the same time, digitalisation and the wideniisg of TCP/IP make it possible to transmit
nearly any content through any channel. We usemmlnile phones to take photographs, send text
messages and watch videoclips. Our cable televiggtworks provide Internet access. Our
personal computers capture podcasts, create anmsatnd archive everything from email to

porn films. Seeping out of their original contexdssimilar media traditions now mix and clash

in interconnecting, hybrid networks. In this stioa, it is crucially important to the future of
human communication which regulatory norms emesgaedault choices and dominant models.
Will it be broadcasting, telephony, publishingdmtet or ordinary speech that sets the tone for
communications policy in the age of ubiquitous rartg? Which regulatory approach do we
wantto set the tone?
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